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Roberts and Gordnier: Mineral Taxation: The Wyoming Problem as Compared with Other West

MINERAL TAXATION: THE WYOMING
PROBLEM AS COMPARED WITH
OTHER WESTERN STATES

W

as every other state, is faced with a shortage
of state tax revenues to satisfy the increasing demands
being made upon state government. Coupled with this is the
increasing cost of maintaining the status quo of state supported services and activities. In a February 14, 1968, speech
before the Wyoming Taxpayers' Association in Cheyenne,
Wyoming, Governor Stan Hathaway emphasized this dilemma
by stating that there is, "very clearly . . . a need for additional revenue. In this connection I have mentioned, for
discussion purposes, three possible sources of new tax revenues."1 These sources include a state income tax, a gross
receipt tax, and an extractive tax on the mineral industries.
YOMING,

This article will deal with the last of the three suggested new sources of tax revenue, the extractive tax on the
mineral industries, or what is commonly referred to as a
severance tax. It is not the purpose of this article to advocate
this or any other new tax for Wyoming, but merely to
discuss from a legal and an economic point of view the problems and implications of a severance type tax.
Any new proposed tax, especially a severance tax, becomes an immediate topic of heated political debate, with
opinions being quickly formed, not necessarily on the basis
of reason, but too often on preconceived ideas and emotion.
It is hoped that this article will both rationally answer some
of the questions raised by the consideration of a severance
tax, and provide a guide to be used by those upon whom

the ultimate decision rests as to whether Wyoming should
enact a severance tax.
To accomplish this, consideration is given to existing
taxes in Wyoming on mineral production plus the revenues
1.

Rocky Mountain News, Feb. 15, 1968, at 8, col. 5.
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derived, as well as the existing constitutional framework into
which any additional tax must fit. Consideration is also
given to the two "severance" tax bills introduced in the
1967 Wyoming legislature, including the potential legal and
practical problems involved should either be eventually enacted. A comparison is made of taxes imposed upon mineral
industries in selected western states. Several of these states
have what is commonly considered a severance tax, and it
is important in this context to consider whether these taxes
are in addition to, or in lieu of, another tax on minerals and
mineral production. Wherever possible, data is presented
showing the tax burden imposed on mineral industries in
these states and this compares to the Wyoming burden.
CURRENT TAXES ON MINELAIS IN WYOMING

The Wyoming Constitution art. 15, § 3 provides that:
All mines and mining claims from which gold,
silver and other previous metals, soda, saline, coal,
mineral oil or other valuable deposit, is or may be
produced shall be taxed in addition to the surface
improvements, and in lieu of taxes on the land, on
the gross product thereof, as may be prescribed by
law; provided, that the product of all mines shall
be taxed in proportion to the value thereof.
A statute, hinplementing this constitutional provision
almost verbatim, provides the primary source of tax revenue
from mineral production.2 It is a tax on the gross product
produced, with the taxable event being the severance of the
mineral. This is the same event that is used as the taxable
incident for most production or severance taxes imposed by
other states. The distinction between the gross product tax
and what is commonly referred to as a severance tax is what
occurs in the next step in the taxing procedure. The value
of the mineral at severance under the gross product tax
is entered upon the tax rolls by the county assessor and
taxed at the local mill levy rate. In the case of the severance
tax, the rate is based on a percentage of the value of production, and the tax is independent of the property tax mill
levy. The gross product tax is in lieu of taxes on the land,
2. WYO. STAT. § 39-222 (1957).
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but is in addition to any tax that may be imposed on the
surface improvements.
For assessment purposes, the state board of equalization
is delegated the responsibility to annually fix the value of
production from each mine or mining claim on a per unit
basis.' The average per unit assessed valuation determined
by the board for 1967 based on 1966 mineral production is
shown in Table III, infra, p. 586. The per unit valuation is
theoretically the cash value of the mineral produced. In the
case of oil, however, the board generally relies on the posted
field price to ascertain this value, although it must, by judicial
decree, take into consideration the reasonable cost of truck
transportation from the field to the nearest pipeline, if trucking is required to create a market for the oil.
This issue of valuation of minerals for the gross products
tax was involved in Certain-Teed Products Corp. v. Comley,
in the context of whether gypsite is a "valuable deposit" as
that term is used in applicable constitutional and statutory
sections. In deciding that it was not, and thus not subject
to the gross product tax, the court considered the testimony
of several experts, all of whom agreed that gypsite in its
raw state and which has not been subjected to any manufacturing process has no monetary value. The taxpayer in
this case objected to being taxed as a manufacturer of "brown
plaster," while at the same time paying a gross products tax
on the gypsite he "mined" which was one of the raw materials
in the plaster. The Wyoming Supreme Court, in ruling for
the taxpayer, stated that in the case of gypsite, "its approximate monetary value might have been shown by deducting
from the sale value of the manufactured product the cost of
manufacturing and sale, including overhead expenses, a reasonable profit and perhaps other proper items." The remainder would seem to be the actual value of the gypsite'
3. Wyo. STAT. § 39-224 (1957).
4. J. Ray McDermott & Co. v. Hudson, 370 P.2d 364 (Wyo. 1962). In this
context the Wyoming Supreme Court held that an act of the Board of
Equalization refusing to allow an oil producer to deduct his trucking costs
of transporting oil to the nearest pipeline, a distance of 138 miles, in
determining the value of oil for assessment purposes was a grave abuse
of discretion and unconstitutional. The court said the general rule for
determining the value of personal property for purposes of taxation is to
estimate the fair actual cash market value, or the price that the property
would sell for in cash in the usual course of business.
5. 54 Wyo. 79, 87 P.2d 21 (1939).
6. Id., 87 P.2d at 26.
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The court then further reasoned that if that value was
$3 per ton, the gross products tax should be levied; but if
the value was only 5 cents per ton the gross product tax
would not be warranted since the court felt that would not
constitute a "valuable deposit" within the meaning of the
constitution. Underlying this reasoning is a concern expressed
several times in the opinion that the gross products tax should
not and cannot be levied if the long term result would be
to prevent manufacturing in the state.
Although the Certain-Teed case does present some intriguing conceptual and semantic problems, the importance
of what is or is not a "valuable deposit" from a tax revenue
point of view is relatively unimportant to the state. Table
III shows that the total taxes levied on minerals other than
crude oil, natural gas, uranium, coal, and trona were less
than 0.5 million dollars out of a total of nearly 18.6 million
dollars.
At the time of this writing the state board of equalization
is conducting a series of meetings with producers in an
attempt to update the assessment policies for most minerals
other than oil and gas. It appears that the current valuation
of most minerals is the result of a hodgepodge of negotiations
between the board and individual producers, and the valuations do not reflect current market conditions. Any changes
in assessment methods resulting from these meetings, however, will have an insignificant effect on the total state tax
picture, since, even if assessed valuations on minerals other
than oil and gas were increased fifty percent, an unlikely
event, the annual increase in tax revenue based on current
rates of production and tax levies would be less than $250,000.
An example of the vague assessment policy of the board
with respect to some minerals is coal production which has
been assessed at something less than full value in recent years
due to an administrative recognition of the depressed state
of the industry. In 1967 assessments for coal production
varied between $1.00 per ton and $2.26 per ton.7 A further
example is uranium production which is allowed a 35 percent
7. [1967] Wyo. STATE BD. OF EQUALIZATION, AD VALoREM TAX DEP'T ANNUAL
REP. 17,

https://scholarship.law.uwyo.edu/land_water/vol3/iss2/11

4

Roberts and Gordnier: Mineral Taxation: The Wyoming Problem as Compared with Other West

1968

WYOMING TAX PROPOSALS

development allowance from base prices received.8 Whether
or not these administrative gratuities violate the equality and
uniformity provisions of Article 1, Section 28 of the Wyoming Constitution has apparently never been raised.'
One of the statutory duties of the board is to specify
the amount of land that will be exempt from ad valorem
taxes due to mineral production under the in lieu provisions
of the gross products tax."0 The regulation promulgated by
the board provides that legal subdivisions of forty acres are
exempt for each mine, quarry, or well when a gross products
tax is being paid on mineral production. If the production
is located within the corporate limits of a city or town, only
the lot or lots subject to production are exempt." In the case
of production on duly platted areas or lots, other than ranch
or farm sites, outside the corporate city or town limits, only
the lot or lots are exempt provided they to not exceed 40
acres. Sub-section 2(d) of the chapter on rules for the
assessment by the board for the ad valorem tax provides:
"In no case shall the assessed value of the land exempted by
reason of mineral production thereon, be permitted to exceed
the assessed valuation of the mineral production from such
land. II
It is doubtful that the above administrative rule complies
with the statute and constitution, since both provide that the
gross products tax is in lieu of taxes on the land, and there
is nothing to indiciate even by implication that the proper
construction of the statute is for an ad valorem tax on the
land or the mineral production whichever is greater. While
the policy behind the rule is probably desirable, the constitution explicitly makes the gross products tax in lieu of taxes
on the land, hence relative values of land and mineral production are at least arguably immaterial.
It is important to note from Table III that in 1967 oil
and gas accounted for over 92 percent of both the assessed
8. Id. at 23. Assessment of uranium for the gross products tax in 1967 varied
among producers between $3.723 and $14.955 per ton apparently depending
on the quality of ore produced.
9. This section provides: "No tax shall be imposed without the consent of the
people or their authorized representatives. All taxation shall be equal and
uniform."
10. Wyo. STAT. § 39-26q (1957).
11. WYo. STATE BD. OF EqUALIZATION, AD VALOREM ASSESSMENT R., ch. 11A,

§ 2A.
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mineral valuation and total gross production tax levied. These
two minerals would also bear approximately the same percentage of the total additional tax load that would be imposed
through the adoption of an across-the-board severance tax on
all minerals. Table III also points out that a selective severance tax on only oil and gas would produce nearly as much
revenue as a severance tax on all minerals. Whether or not
these percentages will change in the future is a matter of
speculation.
In addition to the statistical data presented in Table III
relating to mineral taxation, it is important to consider the
significance of minerals in the overall tax picture of Wyoming. The following data compiled from the 1967 annual
report of the Ad Valorem Tax Department of the Wyoming
State Board of Equalization illustrate the proportionate tax
load borne by the mineral industries in 1967.12
Total Taxable Valuation of the State ................ $1,170,865,252
Assessed Valuation of Minerals Produced ....... 369,356,174
Total ad valorem taxes levied in Wyoming in 1967 equalled $64.8 million of which the gross product tax on mineral
production accounted for $18.6 million or 28.6 percent.
Percentage of taxable valuation of various classes of
property related to the mineral industries to total assessed
valuation of the state include:
Oil and gas production ..............................
Oil R efineries ..............................................
Uranium, gypsum plants, and steel mills
Oil rigs, drilling equipment, tanks,
gathering lines ..........................................
Oil and gas wells supplies and equipment
Gas and carbon plants ................................
Coal ................................................................

29.24%
1.36
1.16
1.03
.76
.44
.43

Total
34.42%
Examples of other classes of property include:
Town lots and improvements .................... 20.05%
Land and improvements ............................ 13.50
C attle ..............................................................
3.37
Sheep ..............................................................
.48
Farm machinery ..........................................
.91
12. See supra note 7, at 61, 62; and refer to Table III, infra p. 586.

https://scholarship.law.uwyo.edu/land_water/vol3/iss2/11

6

Roberts and Gordnier: Mineral Taxation: The Wyoming Problem as Compared with Other West

1968

WYOHING TAX PROPOSALS

The mineral industries, then are paying a substantial
part of the ad valorem taxes in Wyoming, and they also
account for an equally substantial part of the wealth of the
state. Both factors must be considered when looking for
new sources of tax revenue.
It must be recognized that state government receives
only a small percentage of the revenue generated by the ad
valorem tax. Article 15 Section 2 of the Wyoming Constitution limits the mill levy for state revenue to 4 mills, and
in 1967 the state mill levy was 2.5 mills which placed only
4.52 percent of the ad valorem taxes collected under state
control."5 Counties are limited by Article 15 Section 5 to
a 12 mill levy except for payment of public debt and interest
thereon. Section 6 limits incorporated cities and towns to
8 mills again except for payment of debt and interest. Section
15 provides a 6 mill limit for the statewide school foundation
program. Section 17, a constitutional amendment which became effective January 17, 1967, provides for a 12 mill levy
to be collected in each county for the support and maintenance of the school districts within the county as provided by
the legislature. 4
The following tabulation shows average mill levies for
1967 for each of the four main governmental subdivisions
and the percentage of the total collected ad valorem tax
distributed to each.' 5 The tax collected under the foundation
program is included in the percentage allocated to schools.
Tax

State
County
School
Foundation Program
Municipal

Average Mill Levy

2.500
10.988
32.808
6.000
11.471

Percent of Total Ad
Valorem Tax Collected

4.52
19.86
70.14
5.48

The average tax levy for property in municipalities in
1967 was 68.052 mills, while the average levy for property not
located in municipalities was 52.296 mills.
13. See supra note 7, at 61.
14. Enabling legislation enacted in 1967 at Wyo. STAT. § 39-70.1 and 39-70.2
(Supp. 1967) provides that the allocation is to be made by the state
department of education to each school district within a county based on
the proportionate share of classroom units within the county.
15. See supra note 7, at 61.
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One other point should be made with respect to valuation. Most mineral production when assessed for the gross
products tax is valued, as stated above, at cash market value.
On the other hand, real property is assessed for property
tax purposes at between 20 and 30 percent of actual value."6
Shortly after the enactment of the gross products tax
on minerals, it became necessary for the courts to determine
the nature of the tax.17 This determination, as the following
cases indicate, was important for several reasons and it is
of interest to trace the evolution of the characterization of the
gross products tax in the context in which the issue arose in
each case. This is significant to the immediate problem of a
severance tax because without the benefit of this case law
it can be argued that due to the incident of taxation, the
existing gross products tax is in fact a severance tax. However, there can be little doubt at this point that the gross
products tax in Wyoming is judicially categorized as a personal property tax which is levied on the minerals after they
are produced and when they are considered personal property.
5 involved a dispute between
Buck Creek Oil Co. v. Miller"
an oil and gas lessor and lessee as to who should pay the
taxes on the lessor's royalty interest. The court said that
the tax was evidently a property tax, rather than a license,
privilege, or occupation tax, and therefore in the absence of
provisions in the lease pertaining to whom should pay the
taxes, the gross product tax should be divided between them
in proportion to oil owned by each, notwithstanding the fact
that the lessor was not taking his payment in kind, but was
accepting the "net returns from the sales."19
The Tenth Circuit in 1934 cited Miller for the proposition
that the gross product tax is not a severance tax, but is a
tax on personal property." The question there arose in the
context of the priority of liens in a receivership of a coal
company, with the result being that the lien of the county
for the payment of the gross product tax on the real estate
16. For a detailed analysis of property taxation in Wyoming with particular
emphasis on the problem of uniform assessment see Wyo. LEG. RESEARCH
COMM. REP. No. 6, PRorERTY TAXATiON IN WYOMING (Dec. 1960).
17. Comment, Gross Product Tax, 4 Wyo. L.J. 260 (1949).
18. 38 Wyo. 505, 269 P. 43 (1928).
19. Id., 269 P. at 44.
20. Board of Comm'r of Sweetwater County v. Bernardin, 74 F.2d 809 (10th
Cir. 1934).
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of the company was subject to and inferior to the lien of a
first mortgagee." As the court pointed out, this is a more
desirable classification for purposes of local taxation than
a decision that it is a tax in the land, since much of Wyoming's mineral production comes from federally owned land
which the court assumed was exempt from state taxation.
The question was again addressed to the court in 1952
and again involved an oil and gas lease in which it was stated
that the lessee was to pay all the taxes on the land. When
oil was subsequently discovered by the lessee, he deducted
the taxes paid on the lessor's royalty share of production
before paying the royalty." The court found it necessary to
determine if the gross product tax is a tax on the minerals
after they are severed, or a tax on the realty measured by the
gross mineral product thereof. Deciding that minerals are
personal property after being severed, the court interpreted
the statute as clearly stating that the tax is on the product
and not the land and is thus a personal property tax.
The J. Ray McDermott case 3 starts with the basic premise
that the gross product tax is a personal property tax and
then explores the valuation problems of personal property
assessments and applies them to mineral production.
Other state courts have held that a gross product type
tax is not a personal property tax, but is an excise tax.'
However the cases involved different statutory and constitutional provisions, and the definitions generally evolve from
decisions upholding the constitutionality of a particular tax
'that had been challenged by a taxpayer as violating constitutional requirements for equality and uniformity. By categorizing the tax as an excise tax rather than a property tax,
courts have been able to rationalize the decisions sustaining
tax statutes that do not strictly comply with the various state
constitutional limitations pertaining to property taxes.
Of paramount importance to this area of classification
of state taxation as it relates to the ability of a state to tax
mineral production from federal lands is a recent Fifth
Circuit decision which held that Louisiana cannot levy a
21.
22.
28.
24.

Id. at 814.
Oregon Basin Oil & Gas Co. v. Ohio Oil Co., 248 P.2d 198 (Wyo. 1952).
See J. Ray McDermott & Co. v. Hudson, supra note 4.
See supra note 17 and cases referred to in that article.
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severance tax on oil and gas produced by a private lessee
on an Air Force base.25 In so holding the court reversed its
own 1956 decision involving the same parties on the same
land under the same state statute.26 The court rationalized
its complete reversal of position by relying on a 1964 Supreme
Court decision, 7 which refused to allow Louisiana to levy
ad valorem personal property taxes on drilling equipment and
pipelines located on the same Air Force base. The court
reasoned that since the federal government had exclusive
jurisdiction over the federal enclave that fact alone precluded any state taxation of property located thereon. Exclusive jurisdiction can only be waived by Congress, and the
issuance by the Interior Department of a federal oil and
gas lease to a private concern which contained a provision
making the lessee liable for "all taxes lawfully assessed and
levied under the laws of the State" could not be construed
as a waiver of exclusive federal jurisdiction. The court
further reasoned that (1) this clause was only inserted to
prevent the federal government from being liable for "lawfully assessed" taxes against the lessee, and hence had no
bearing on the issue since these were not "lawfully assessed"
taxes, and (2) the Interior Department cannot waive exclusive
jurisdiction through an oil and gas lease.
Seizing upon the Supreme Court's reasoning," the Fifth
Circuit refused to distinguish between personal property ad
valorem taxes and any other type of tax, specifically a severance tax, and held that without Congressional approval
Louisiana cannot tax the production.
Does this reasoning apply to mineral production on all
public lands? Probably not, since exclusive jurisdiction
seems to be the key, and this does not exist on most of the
public domain. However, if this distinction is incorrect, the
implications of the decision could be disastrous to the existing
tax structure of several western states including Wyoming. 9
25.
26.
27.
28.

Mississippi River Fuel Corp. v. Cocreham, 382 F.2d 929 (5th Cir. 1967).
Mississippi River Fuel Corp. v. Fontenot, 234 F.2d 898 (1956).
Humble Pipeline Co. v. Waggonner, Sheriff, 376 U.S. 369 (1964).
Id.

29. See U.S. DEP'T OF INTERIOR, MINERAL PRODUCTION, ROYALTY INCOME, AND
RELATED STATISTICS ON OIL, GAS AND OTHER LEASEABLE MINERALS (1966).

Fifty-nine percent of Wyoming's oil production in 1966 came from the
public domain, excluding Indian lands.
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Suffice it to say that the last has not been heard of the issue
and remedial legislation is in order from Congress to clarify
what has become, with the stroke of a judicial pen, an unsettled and muddied area."
LEGISLATION INTRODUCED IN

THE

1967

WYOMING LEGISLATUIRE

Although two "severance" tax proposals were presented
to the 1967 session of the state legislature, neither was reported out of committee. A general discussion of the contents
of these bills should be of value in illustrating some of the
problems that would be created by the adoption of such taxes,
and the revenue potentials of these proposals.
One proposal, House Bill No. 397, (hereinafter referred
to as the severance tax) declares itself to be "AN ACT levying
a severance tax upon oil, natural gas, and liquid hydrocarbons."" 1 It provides that this broader tax base--not exclusively oil as in Bill No. 335 which is discussed below-be
subjected to a levy of three percent of the taxable value as
of the time and at the place where these products are severed
from the soil.
Based on an assessed 1967 oil production value of
$311,856,920 and an assessed 1967 gas production value of
$30,479,313, "2 this tax would have generated approximately
$10.3 million in revenue for the taxable period. This would
be a total burden of approximately $.16 per barrel on oil
and $.011 per thousand cubic feet on natural gas.
The other proposal, House Bill No. 335 (hereinafter
referred to as the exportation tax) declares itself to be "AN
ACT to provide for the levy of a crude oil exportation tax.'"'
It would impose a four percent levy on the value-which is
to be determined by the posted field price-of all oil pro30. A similar classification of public lands was considered in FPC v. Oregon,
349 U.S. 435 (1955), which concerned whether the FPC had a better right
to license water projects on federal reservations. The court concluded that
federal control was appropriate when specifically "reserved" lands, as
distinguished from "public lands"-lands subject to private appropriation
under the public land laws-were included. Thus if this distinction applies
to taxation, states should be able to continue to tax minerals produced from
"public lands."
31. H. B. 397, 39th Wyo. Leg. (1967) (Emphasis supplied).
32. See Table III infra p. 586.
33. H. B. 335, 39th Wyo. Leg. (1967) (Emphasis supplied).
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duced from Wyoming lands and transported across the Wyoming state line in crude form."'
Based on the 1966 production of 121,638,887 barrels"
at an average per barrel value of $2.56"0 and on the fact that
approximately seventy percent of this production was transported across the state line in crude form,3 7 this tax would
have produced approximately $8.7 million in revenue for the
taxable period. Since the burden of this levy is carried by
the approximately 85,000,000 barrels of exported crude, it
would mean a total burden on such barrels of approximately
$.23 ($.128 burden imposed by the gross products tax plus
about $.10 imposed by the exportation tax).
The revenues collected under either tax would be subject
to some reduction for the costs of assessment and collection;
however, since the severance tax proposed a tax which is
similar for assessment and collection purposes to the present
gross products tax, 8 there would be little additional expense
and substantially all of this revenue would be available to
the state. However, the exportation tax would impose a
burden on an event not presently assessed and would require
some additional expenditures for assessment and collection
procedure and, therefore, would result in less net revenue
for the state.
The exportation tax is also subject to a practical infirmity
in that large producers with pipeline subsidiaries would be
likely to ship the production of independent producers out
of the state and refine their own within the state in an attempt
to minimize their tax liability. Indirectly the bill partially
provides for meeting this contingency because the state board
of equalization is given the power to "promulgate rules and
regulations for the reporting, assessment, and taxation of
such crude production so transported." Therefore if the bill
were construed to require the producer to pay the tax, the
34. Id. "[T]he taxable incident which shall render the tax due and payable shall
be the crossing of the state line into an adjoining state of the oil in crude
form."
35. See Table III infre p. 586. The table prepared by the Ad Valorem Tax
Department, Wyoming State Board of Equalization. Note the total production presented is taxable production which excludes production credited
to state and federal royalty interests.
36. Id.
37. Wyo. OL INDUSTRY COMM., THE OIL INDUSTRY IN WYOMING 3 (1965).
38. Wyo. STAT. § 39-222 (1957).
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board would be required to establish an equitable system
whereby production exported from the state would be allocated back on a pro rata system to the actual producers,
after allowing for some type of a deduction for crude oil
refined in the state. This becomes even more complicated
administratively when it is recognized that this pro rata
allocation would include the myriad of net profit interests,
oil payments, overrides and other fractional interests in production that exist in nearly all producing fields.
The other possible construction of the bill is to make
the exporter responsible for the payment of the tax, and it
would then become his responsibility to allocate the cost back
to the producers should he so desire. Either construction is
possible from the bill, since it is rather vague as to who will
be responsible for paying the tax. Under either system the
independent producer would be damaged more than the major
oil company with pipeline and refining facilities, since the
independent is totally dependent on the major or its subsidiaries for a market for his production.
The final aspect of these proposals which should be considered is their constitutionality. No particular constitutional
problem is involved under the severance tax because it is
modeled after existing legislation in several states. As will
be illustrated later in the comparative section of this article,
very few of these types of tax laws have been challenged
constitutionally and where they have been challenged the
tax has been upheld.
On the other hand, the exportation tax declares the taxable incident to be, "the crossing of the state line into an
adjoining state of the oil in crude form."" This would have
the effect of exempting from taxation all crude oil refined
in the state. The policy behind this levy is clearly to encourage
refining crude in Wyoming, thus increasing the total payroll
and capital investment in the state.
Other states have attem-uted to -nromote local industry
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facilities within a producing gas field which were used to
collect gas produced from individual wells and to deliver the
gas to a central point for transmission into a pipeline."0 In
order to encourage the construction of plants for the removal
of liquid hydrocarbons from the gas, a "gas gatherer" was
defined as the first party taking or retaining the gas after
its severance for the purpose of transmission by pipeline or
otherwise ;41 except when the gas was first transported to
liquid removal plants. In that case the "gas gatherer" was
the first party taking the gas for the purpose of transmission
after liquid removal. 2 Two interstate gas pipeline companies
who purchased gas after liquid removal objected to the imposition of the tax contending that it was in direct violation
of the federal commerce clause. The case reached the United
States Supreme Court after the validity of the tax was upheld
by the Texas courts.4 '
The Supreme Court found the tax to be unconstitutional
as a tax on an aspect of interstate commerce so integrated
with that commerce as to be a tax on the commerce itself."4
In so holding, the court recognized the recurring conflict
between the constitutional mandate of free flow of trade
between the states, and a state's rightful desire to require
interstate business to bear its proportionate share of local
government costs commensurate with benefits received. The
distinction now well settled upon is that a tax imposed on a
local activity related to interstate commerce is permitted.
For example, "occupation" taxes on activities closely related
to interstate commerce are valid on the distinction that the
manufacturing and conduct into interstate commerce are
separable events. 5 Applying this distinction to the Texas
statute, the court stated, "But receipt of the gas in the pipeline is more than its 'taking'... in reality, the tax is, therefore,
on the exit of gas from the state." 6 Significantly, this case
was decided in 1954, long after "depression era" cases that
greatly enlarged the power of states to impose taxes on
40.
41.
42.
43.
44.
45.

Michigan-Wisconsin Pipeline Co. v. Calvert, 347 U.S. 157 (1954).
Id. at 161.

Id.

Calvert v. Panhandle Eastern Pipeline Co., 255 S.W.2d 535 (Tex. 1953).
See Michigan-Wisconsin Pipeline Co. v. Calvert, supra note 40, at 167.
Herrold, Current Developments in State Taxation of Interstate Commerce,
47 MARQ. L. REV. 441 (1964).
46. See Michigan-Wisconsin Pipeline Co. v. Calvert, supra note 40, at 167.
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certain activities of interstate businesses without running
afoul of the commerce clause.
The possible burden on interstate commerce imposed by
the Texas statute was much more subtle, and not nearly
as obvious and direct as that contemplated by the exportation
tax.
Also relevant to the exportation tax was a tax statute
in Montana that imposed a license tax on natural gas produced in Montana but transported out of the state for distribution. The Montana Supreme Court held the tax to be an
unconsitutional burden on interstate commerce in violation
of the commerce clause of the federal constitution. 7
On the basis of these decisions and the nature of the
tax proposed by the exportation tax, it is clear such a tax
is unconstitutional.
COMPARATIVE TAXATION OF MINERALS IN
SELECTED WESTERN STATES

Before deciding on the desirability of increased taxation
of minerals in Wyoming, some consideration should be given
to the taxes imposed on minerals in other western states with
economic and tax problems similar to those in Wyoming.
With regard to the legal analysis, it is important to recognize
the various types of taxes employed by different states and
how these taxes relate to the Wyoming situation. Moreover,
from an economic viewpoint it is essential to understand the
importance of mineral production as an industry and tax
revenue source in other states and how this compares to
Wyoming. Finally, state taxation is one of the factors considered by private industry in deciding where to locate. Thus
in Wyoming's attempt to lure mineral producers into the
state, comparative tax burdens of the selected states becomes
important in deciding whether or not increased mineral taxa-

tion in Wyoming would put the state at a competitive
disadvantage.
Each state provides directly or indirectly by its constitution and directly by its statutes for taxation of minerals.
There is no uniformity in the terminology employed by dif47. State v. Montana-Dakota Util. Co., 133 P.2d 354 (Mont. 1943).
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ferent states to label the various taxes levied. In reality however all the major state taxes on minerals are either a property
tax or a production tax.
Under the property tax classification there are several
methods employed to ascertain the value of the mineral that
will be entered on the assessment rolls in the particular
political sub-division where the deposit is located. These
range from the Wyoming gross products tax, to a tax on the
net proceeds of production, to an assessment of the value of
the mineral reserve in-place. From an administrative viewpoint, the in-place reserve assessment would appear to be
the most difficult to determine with the preciseness that is
desired for uniform taxation. Variations among the states
also exist concerning the relationship between the actual
value of the mineral in-place or produced and the value of
that mineral used for assessment purposes.
Some states impose additional taxes on mineral production that are not based upon the property tax levy, nor
levied in lieu of property taxes. These taxes are broadly
classified for purposes of discussion as production taxes. It
is important to distinguish these taxes from the Wyoming
type of gross products tax, since, as discussed above, the gross
products tax is the property tax levied on minerals produced
in Wyoming, and even though the valuation for determining
the burden is based on production, it is not a separate production tax.
The nomenclature applied to production taxes varies and
becomes quite confusing. These taxes are classified by different states as license, severance, excise, privilege, occupation, and in one case, income taxes. While these designations
may have some technical distinctions, they are not important
for the purposes of this article and will not be discussed.
The label attached to a particular production tax in a specific
state is the statutory designation used in that state's statutes.
In nearly every case the taxable incident is the severance of
the mineral from the earth, and the rate of the tax is usually
a statutory percentage of the value of the mineral at the
time of severance.
A multi-state analysis is further complicated by the
elaborate system of tax credits employed by some states,
https://scholarship.law.uwyo.edu/land_water/vol3/iss2/11
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especially Colorado, whereby the tax liability imposed by
one tax is allowed as a total or partial credit or deduction
in computing the liability of the taxpayer under another tax.
It was originally hoped that this article would be able
to present definitive quantitative data concerning the relative
tax on a per unit of production basis for different minerals
in the states studied, comparable to that presented in Table
III for Wyoming. However after some detailed investigation
which included correspondence with the appropriate state
tax boards, it was realized that in many states this type of
information is not readily available except perhaps by a
detailed school district by school district analysis. Such a
study was beyond the scope of this article. Although this
limitation has made much of statistical data presented for
the various states somewhat general, some important comparisons are presented. The authors would like to thank the
various states, tax commissions for their response to our
inquiries, and in particular we would like to compliment the
tax boards of Wyoming, Montana, Oklahoma, and Nevada
who, in our opinion, do the best job of preparing reports that
detail the tax situation in their respective states.
Generally omitted from detailed consideration in this
study are those assessments on mineral production, primarily
oil and gas, that are used to defray the expenses of the particular state's oil and gas conservation commission. In nearly
every state having such taxes these funds are specifically earmarked to the commission and thus have no effect on the
overall tax revenues of the state. Wyoming's statute is
typical and provides a levy of not more than 2/5 of one mill
on the dollar value at the well of oil and gas produced." For
the fiscal year ending June 30, 1966, revenues collected from
this tax totaled $97,000." g
Arizona
As in most states, Arizona makes no specific provision for
mineral taxation in its constitution; it merely provides in
article 9 for a uniform ad valorem property tax on property
of the same class to help defray state expenses.
48. Wyo. STAT. § 30-228 (1957).
49.

[1964-1966] WYO. STATE BD.
BIENNIAL REP. 35.

OF EQUALIZATION,
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For the purpose of taxation, property is divided into
twenty-six specific classes; producing oil and gas interests
and patented and unpatented producing mines are two of
these classes.5"
Arizona requires that all producing mines be reported
at full cash value, which shall include personal property such
as machinery located thereon, improvements, and any smelting facilities operated in conjunction with the mine."
Although this provision suggests that assessment is on this
value, the correspondence received from the Arizona state
property valuation department indicates that in actual practice the assessment is only 60 percent of the full value.5"
Oil and gas properties are subject to valuation for property tax purposes by the gross products method similar in
most respects to that used in Wyoming." Deductions are
allowed for royalty interests to the State and United States
and also for the value of any production re-injected for pressure maintenance programs. The value of the production
after these allowances is referred to as the gross yield from
the property and is the assessed valuation of the producing
property entered on the tax rolls. It is also specifically provided that the gross production valuation shall be the exclusive
However
valuation method for oil and gas properties.5
machinery and improvements on oil properties are not
included in this figure, as they were in the case of mining,
but are assessed and taxed separately.5 5 Moreover, in cases
where the producer is not the owner of the land, the property
from which oil and gas is produced is subjected to other ad
valorem methods of valuation.5"
50.
51.
52.
53.

54.
55.
56.

ARIZ. REV. STAT. § 42-136 (Supp. 1967). Producing oil and gas interests are
included as class eight properties, and patented and unpatented producing
mines are included under class nine.
ARIZ. REV. STAT. § 42-124 (Supp. 1967).
Letter from Robert C. Headington, Arizona Department of Property Valuation to Lawrence H. Averill, Faculty Editor, LAND & WATER L. REV.,
March 20, 1968.
ARIZ. REV. STAT. §§ 42-227.01 and 42-227.02 (Supp. 1967), defines gross
yield as the amount realized from the gross product and provides that this
method of valuation shall be in lieu of any other method of ad valorem
valuation.
ARIZ. REV. STAT. § 42-227.02 (Supp. 1967).
ARIZ. REV. STAT. §§ 42-136 (Supp. 1967). These properties would be taxed
as class twenty-five, improvements on real property not elsewhere included,
and class twenty-six, tangible personal property not elsewhere included.
ARIZ. REV. STAT. § 42-227.04 (Supp. 1967).
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In addition to the ad valorem property tax on minerals,
Arizona also imposes a one percent privilege tax on a variety
of business activities including mineral production. 7 This
tax is imposed on all those engaged in "mining, quarring,
smelting, or producing for sale, profit . .. any oil, natural
gas, limestone, sand, gravel, copper, gold, silver, or other
mineral product." This is a levy of one percent of the gross
proceeds or gross income of such businesses. Other business
activities taxed include timbering, public utilities and carriers,
Contractors, newspapers and printing. The revenue is earmarked for the state government to pay state expenses and
obligations, with any excess to revert to the counties and
school districts. The original statutory intent of the privilege
tax was to lower and hopefully eliminate state and county
property taxes.
Based on the 1966 production value for oil and gas of
$720,00058 and a reported 1966 value of mineral production
of $553,000,000," 9 it is clear that oil and gas production is not
a major mineral product in Airzona.
In 1966 the assessed valuation of all property in Arizona
was $2,239 million of which $318 million or 14.2 percent was
from all types of mining property." The comparable percenttage for Wyoming was 34.42 percent. The one percent privilege tax produced approximately $5.4 million in tax revenue
to Arizona in 1966.
Colorado
Unlike Wyoming, Colorado makes no specific provisions
in its constitution for the taxation of minerals. Article 10
of the constitution calls for a uniform ad valorem tax on all
property in the state. This provision has been interpreted to
require uniformity only among a particular class of persons
or corporations. 1 Article 10 also makes the maximum burden
of this tax for state purposes five mills per dollar of assessed
valuation; the basic maximum being four mills with the
57. ARIZ. REV. STAT. § 42-1310 (Supp. 1967).
58. INDEPENDENT PETROLEUM Assoc. OF AMERICA, THE OIL PRODUCING INDUSTRY

IN YOUR STATE-1967, at 14 (Hereinafter cited as IPAA).
59. See supra note 52.
60. Id.
61, City of Denver v. Lewin, 106 Colo. 331, 105 P.2d 854 (1940).
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allowance for the fifth mill for construction at state educational institutions.
Since the provisions of the statutes as to the taxes and
burdens levied on mining operations and oil and gas production are separate, these two types of mineral properties are
considered separately.
Colorado imposes an annual license tax on the operation
of coal mines within the state." The tax ranges from ten to
fifty dollars per mine depending on tonnage produced. There
is also imposed a seven-tenths of one cent tax on each ton
of coal produced, payable to the state general fund. While
not so designated, this levy is, in effect, a privilege tax on
coal production.'
Like all other mining operations, coal is subject to the
"tunnel tax."" This tax provides that all tunnels dug by
an excavator for exploration, discovery, drainage, operation
or access for another's benefit shall be classified as real estate,
assessed at full value, and included as part of the mineral
operation for property taxation. This tax illustrates the preciseness that some states, notably Colorado and New Mexico,
employ in their statutes to define property subject to taxation. All improvements on the surface and equipment used
in the mining operation are separately valued for assessment
without regard to the category of the mineral property on
which they are situated."
The mineral property itself is divided for valuation
purposes into two categories, producing and non-producing.
H-owever, mines, as defined for the purpose of this classification, exempts mines valued primarily for coal, asphaltum,
rock, limestone, dolomite, stone, gravel, clay, sand or earths. 6
Producing mines are then defined as all mines producing
more than five thousand dollars in annual gross proceeds.
Gross proceeds are the gross value less the costs of treatment,
reduction, transportation and sale. Net proceeds are defined
as the gross proceeds less the costs of extraction. 7
62. COLO. REV. STAT. ANN. § 42-11-1 (1963).
63. Black's Law Dictionary 1360 (4th ed. 1957). See also the discussion of New
Mexico's statutory scheme, infra p. 564 which states that a similar tax is
on the privilege of extracting minerals.
64. COLO. REV. STAT. ANN. § 137-6-11 (Supp. 1965).
66. COLO. REV. STAT. ANN. § 137-6-6 (Supp. 1965).
66. COLO. REV. STAT. ANN. § 137-6-3 (Supp. 1965).
67. See generallIV COLO. REV. STAT. §§ 137-6-4 through 137-6-13.
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Producing mineral properties are assessed for tax purposes at twenty-five percent of the gross proceeds or the
value of the net proceeds whichever is greater. Non-producing
mineral property and mines exempted from the producingnon-producing classification because of the minerals produced
are assessed in the same manner as other real property. Since
all oil, sulfur, or gas wells are excluded from the term
"mines," these mineral properties are also assessed for ad
valorem tax purposes on the fair market value of the property, and not on a production basis. 8
In addition, an income tax is imposed on oil and natural
gas production with a full credit granted for all ad valorem
taxes paid, except those paid on surface improvements and
machinery, storage facilities, and pipelines. 9 These are
assessed separately as real estate and taxed on their full
assessed value. Since this is a graduated income tax, the
burden will vary depending upon the total amount received
by a producer from all his oil and gas properties." Under
this section the income tax rates on the gross income of a
person which is derived from oil and gas production are:
under $25,000
$25,000 and under $100,000
$100,000 and under $300,000
$300,000 and over

2%
3%
4%
5%

This income tax is in addition to the regular Colorado graduated income tax.
The tax figures received by the authors from the Colorado
Tax Commission deal only with property taxes for the year
1966. These figures report the 1966 assessed valuation of all
metalliferous mining properties as $50.7 million 1 and the
assessed valuation of oil and coal properties as $101.2 million.
The total assessed property valuation was $4.2 billion in Colo68. CoLo. REV. STAT. § 137-6-10 (Supp. 1965); see also § 137-6-161 and 137-217(3) which excludes from the fair market valuation method, "mines or
mining claims bearing gold, silver, lead, copper or other precious metals."
(Emphasis added).
69. COLO. REV. STAT. ANN. § 138-1-60 (1963).
70. This statement follows from the language of the statute, which states all
oil and gas production which may be attributed to any one producer.
71. 1966 Colo. Tax Comm'n Rep. 120. The $101.2 million figure for oil and
coal assessed valuation was arrived at by subtracting the $3.8 million
reported on p. 112 under agriculture as "other" from the $105.0 million
reported on p. 120 as timber, oil, and coal property valuation. Oil property
includes both oil and gas property.
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rado while, the total taxes to be collected were $306 million.72
If the proportion 306 million/4.2 billion is applied to mineral
properties, the approximate revenue from this source is $11
.million or about 3.6 percent of the total revenue from ad
valorem taxes. Thus, minerals are not a major source of tax
revenue. This conclusion is substantiated by the 1966 Wyoming Tax Study which gives a figure of .9 percent as the
total state and local revenues derived from minerals. The
Colorado approach of additional taxation on oil and gas
producers through a special income tax is unique and no
figures are available to show its effect as a revenue raiser.
Idaho
The Idaho Constitution, article 7, provides that the
legislature shall raise all needed revenue by providing a
uniform tax on property held within the state. It also allows
imposition of license taxes on natural and artificial persons.
Effective January 1, 1965, there can be no general state ad
valorem property tax while a sales tax is in force. 4
A license tax such as that allowed by the constitution is
imposed on mining operations." The burden of this tax is
three percent of the value of the extracted products. This
value is defined as the amount received from sale after
deduction of expenses, including depletion and depreciation,
and in essence the tax is a net proceeds license tax.
Assessment for property taxation of the net profits of
all mines within the state is also provided.7 6 Net profit for
ad valorem purposes is determined by subtracting from gross
receipts the costs of (1) extraction, (2) transportation, (3)
reduction and refining, (4) sales, (5) expenditures for
necessary labor, machinery, and supplies used in mining
operations, (6) all necessary expenditures for improvements.
The net proceeds valuation does not exempt from property taxation improvements, buildings, erections, structures
or machinery placed on the mining claim or used in conjunction with the operation.
72. Id. at 8.
BUEHLER, WYOMING TAX STUDY 136 (1966) (Hereinafter cited as BUEHLER).
74. IDAHO CODE ANN. § 63-422 (Supp. 1967).
75. IDAHO CODE ANN. §§ 47-1201 & -1202 (1947).
76. IDAHO CODE ANN. §§ 63.2801-2802 (1947).
73.
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Non-producing mines are assessed at the patent price
paid the United States, but in no case less than five dollars
per acre.
The Idaho Supreme Court upheld the constitutionality
of the license tax on minerals and rejected the argument that
it was discriminatory by saying that legislatures may select
businesses to be taxed. The license tax was categorized as a
privilege tax and thus not a double ad valorem tax. 7 This
case is important to the Wyoming situation due to the probable similarity that would exist between the taxable event
now subject to the gross products tax and any severance tax.
Note also that Idaho specifically provides for license taxes
in its constitution, while Wyoming's constitution at most
recognizes license taxes by implication."
Idaho which has no oil or gas production does require
a one hundred dollar license permit to drill an oil or gas
well,7 9 and is ready to levy a five mill per barrel or per
50,000 cubic feet of gas conservation tax. s°
Since Idaho at the present time does not produce oil or
gas, these minerals make no revenue contributions to the
state. In 1965, Idaho derived $1,447,000 from ad valorem
taxes on mineral production net proceeds."' No accurate
figures are available pertaining to the proceeds from the
three percent license tax.
Kansas
The Kansas Constitution provides that the legislature
shall provide for equal and uniform rates of assessment and
taxation, except that certain property including mineral
products may be separately classified and taxed uniformly. 2
Kansas requires that all properties not specifically
exempted shall be subject to the ad valorem property tax,
and further requires that for the purposes of valuation, real
property, real estate and land shall be construed as inclusive
77. Idaho Gold Dredging Co. v. Balderstam, 58 Idaho 642, 78 P.2d 105 (1938).
78. See Wyo. CONST. art. 15, § 16; a 1954 amendment providing for the disposition of fees, excise and license taxes levied on vehicles and gasoline.
79. IDAHO CODE ANN. § 47-320 (Supp. 1967).
80. IDAHO CODE ANN. § 47-330 (Supp. 1967).
81. See Buehler, supra note 73, at 136.
82. KAN. CONST. art. 11, § 1.

Published by Law Archive of Wyoming Scholarship, 1968

23

Land & Water Law Review, Vol. 3 [1968], Iss. 2, Art. 11

558

LAND AND WATER LAW REVIEW

Vol. III

of all improvements, fixtures, mines, minerals, quarries,
mineral springs, wells, and appurtenant rights and privileges. 8
For the purposes of valuing property subjected to this
ad valorem tax, all real or personal property is valued at its
justifiable money value, apparently the present market
value. 4 Personal property is also given a two hundred dollar
exemption from the assessed value figures. These general
property valuation statutes are pertinent since all oil and
gas leases and all producing oil and 'gas wells or such wells
capable of production are classified as personal property."
However, when the surface interest and mineral interest are
held by different parties, they shall be separately valued
and assessed."8
Kansas is the only state of those studied which has
unsuccessfully attempted to levy a severance tax. 7 However,
the tax was held unconstitutional on a void for vagueness
ground rather than on the principle of a severance tax being
unconstitutional.8 8 Therefore Kansas imposes no special
production taxes on minerals. The only tax burden on mineral production is that imposed by the ad valorem property
tax and the basis for assessment is the value of the mineral
deposit thus necessitating a valuation of the mineral in-place.
No tax revenue figures on the amount paid by mineral
producers in Kansas were available to the authors. Kansas
is a significant oil and gas producing state, and in 1966 the
total value of all hydrocarbon production was $452 million,
$110 million more than Wyoming.8 9
Montana
The Montana Constitution gives the legislature the
power to levy a uniform rate of assessment and taxation and
to prescribe regulations to secure a just valuation for taxation of all property." The legislature may also impose a
83. KAN. STAT. ANN. § 79-101 (1964).
84. KAN. STAT. ANN. § 79-1406 (1964).
85. KAN. STAT. ANN. § 79-329 (1964).
86. KAN. STAT. ANN. § 79-420 (1964).
87. State v. Kirchner, 321 P.2d 183 (Kan. 1958)
P.2d 759 (Kan. 1958).
88. Id.
89. See IPAA, supra note 58, at 28.
90. MONT. CONST. art. 12, § 1.
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license tax upon persons and corporations, and a graduated
and progressive income tax. The constitution also provides
that mines and mining claims shall be taxed at the price
paid the government for the land unless the surface is more
valuable for another use, and then it shall be taxed at its
value for such other use." All machinery and surface improvements are to be taxed, and the annual net proceeds of
all mines and mining claims shall be taxed as provided by
law.2
Montana has elaborate statutory provisions for classifying property for assessment for taxation. One class includes
the annual net proceeds of mines and mining claims, the
value of the mining claims at the price paid the government,
and the exploration or prospecting value of a severed mineral
estate." The taxable values of the mining claims at the price
paid the government vary between $2.50 and $20.00 per
acre. 4 All such property is assessed at 100 percent of true
and fair value."
The surface improvements including the mining machinery and equipment are taxed at 30 percent of fair and true
value.
Net proceeds from mines are calculated by deducting
from the value of the gross product the following: royalties,
labor, machinery, supplies, improvements, and repairs of the
mines and milling and reduction works, depreciation at the
rate of six percent on the milling and reduction works, ore
transportation from the mine to the mill or place of sale,
fire insurance, workmen's compensation, and payments made
to retirement funds. 6 Repairs, improvements and betterments to the mine are deducted at ten percent per year, but
no deduction is allowed on the investment in the mine unless
the property represented by such investments are on the tax
rolls of the county assessor.
In addition to the net proceeds from minerals being
placed on the county assessment rolls for the property tax,
91.
92.
93.
94.
95.

MONT. CONST. art. 12, § 3.
Id.
MONT. REw. CODES ANN. § 84-301 (1966 Replac. & Supp. 1967).
[1964-1966] MONT. STATE ED. OF EQUALIZATION 22ND BIENNIAL REP. at 31.
MONT. Rav. CODES ANN. § 84-302 (1966 Replac.).

96.

MONT. REv. CODES ANN. § 84-5403 (1966 Replac.).
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Montana also has license taxes on mineral production and
the rates vary for different minerals. All revenues from the
mineral license taxes go to the state general fund.
The license tax on oil is two percent of the gross value
produced each quarter from each lease not in excess of 450
barrels times the number of producing wells on the lease. 7
Production in excess of this amount is taxed at the rate of
21/9 percent of the gross value.
The metal mines license tax is determined from the
gross value of the produced ore or mineral and no deduction
is given for smelting or reduction in arriving at the gross
value. 8 The first $100,000 of gross production is tax exempt,
the next $150,000 pays a tax of 1/2 of 1 percent, the next
$150,000 pays 3/4 of I percent, the next $100,000 pays 1 percent, and all gross production over $500,000 pays 11/4 percent.99
Other mineral production subject to a license tax in
Montana includes: coal-5 cents per ton on production over
50,000 tons annually, and on coal imported and sold, carbon
black- 1/s of 1 cent per pound, cement-4 cents per barrel,
gypsum and vermiculite-5 cents per ton, natural gas--/2
cent per thousand cubic feet distributed in the state."'
Montana's license taxes on minerals are severance taxes
since in nearly every instance the taxable event is the production of the mineral. While Wyoming has a gross products
tax in lieu of property tax, Montana imposes a net proceeds
tax on minerals for property tax purposes and in addition
imposes the license tax all of which goes to the state general
fund.
The following statistics show the taxes imposed on minerals by Montana based on 1966 fiscal year production:1"1
The assessed value of all property in Montana for 1966 was
approximately $2.8 billion, while the taxable valuation was
$824 million. Of this total $59 million or 7.26 percent was
derived from the net proceeds of mines, including oil and
97.
98.
99.
100.
101.

MONT. REv. CODES ANN.

MONT. REv. CODES
MONT. REV. CODES
See supra note 94,
See supra note 94,

§ 84-2202 (1966 Replac.).

ANN. § 84-2003 (1966 Replac.).
ANN. § 84-2004 (1966 Replac.).
at 14.
at 9.

https://scholarship.law.uwyo.edu/land_water/vol3/iss2/11

26

Roberts and Gordnier: Mineral Taxation: The Wyoming Problem as Compared with Other West

1968

WYOMING TAX PROPOSAIS

gas. The $59 million total value of net proceeds from minerals
includes $42 million from oil and $12.7 million from metal
mines, primarily copper. With respect to oil, through the use
of the gross products tax, Wyoming assessed oil at an average
value of $2.56 per barrel in 1967, while in Montana on the
basis of the net proceeds tax the average per barrel value
in 1966 was $1.39. The average mill levy for the state, county,
and school taxes in Montana for fiscal 1966 was 106 mills," 2
while the average comparable mill levy in Wyoming for 1967
was 52.3 mills. These are, however, not necessarily comparable figures for all purposes since the methods of valuation
for assessment purposes may vary between the states, and
if, for example, property is assessed at a lower value in
Montana a higher mill levy would be required to generate
the same tax revenue. From the data available it is not
possible to arrive at a per barrel tax on oil in Montana on
the net proceeds since this is largely related to the school
district mill levy in which the production is located. However, based on the average statewide mill levy of 106 mills
and the average net proceeds value of $1.39, a barrel of oil
would pay $1.47 ad valorem tax. However, the largest oil
producing county in Montana in 1966, Fallon, also had the
state's lowest mill levy, 57.54 mills. Thus in Fallon County
the average ad valorem tax on the net proceeds of a barrel
of oil was $.08 (57.54 mills x $1.39 per barrel) which is
probably comparable to the Wyoming gross products tax
levied in some counties with high oil production and low
mill levies. '
All this illustrates that quantitative comparison between
Wyoming's gross product ad valorem tax and Montana's net
proceeds ad valorem plus license taxes is difficult, and can
only be accurately done by a comparison of specific taxing
districts in each state.
The total tax revenue generated in Montana by the
license or severance tax was only 5 percent of the revenue
raised by the net proceeds tax on minerals. Montana's license
tax on oil production raised $1.99 million in fiscal 1966 and
that state produces approximately 30 percent as much oil
as Wyoming. The metal mines license tax amounted to $1.14
102. See supra note 94, at 119.
103. Id.
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million, while during the same period Montana collected
over $21 million from an individual income tax and $7 million
on a corporation license tax.
Nebraska
Article 8 of the Nebraska Constitution provides for uniform taxation within a particular class of all tangible property and franchises within the state. This section also
impowers the legislature to levy taxes in addition to property
taxes. Like Idaho, Nebraska, through an amendment adopted
in 1954, prohibits any property tax for state revenue purposes
when either a general sales or income tax is in effect."0 '
Nebraska provides that tangible or real property shall
be valued at actual value and assessed at 35 percent of this
value for tax purposes.0 5 Mineral interests in Nebraska are
valued for assessment purposes the same as other property
and thus Nebraska is a state that requires valuation of
minerals in-place.
In addition, Nebraska imposes a two percent severance
tax on the value of all oil and gas produced; the value of
these products being the value at the time and place of
severance.' 6 Based on a 1966 value of Nebraska's oil and
gas production of $40.8 million, the two percent severance
tax would produce approximately $800,000,07 all allocated
to the State Permanent School Fund. No production tax is
levied on other minerals. Nebraska ad valorem property tax
revenues from mineral production were estimated at $850,000
for fiscal 1965"s
Nevada
The Nevada Constitution contains the usual provisions
for uniform assessment and taxation of real, personal, and
In addition, article 10 provides that
possessory property.'
in the case of unpatented mining claims the proceeds alone
shall be assessed and taxed, and when patented, each patented
mine shall also be assessed at not less than $500, except when
104.

NE.

CONST. art. 8, §

IA.

105. NEB. REv. STAT. § 77-201 (Supp. 1965).
106. NEB. REv. STAT. §§ 57-702, 57-703 (1960 Reissue).
107. See IPAA, supra note 58 at 46.
108. See BUEHLER, supra note 73, at 136.
109. Nav. CONST. art. 10, § 1.
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$100 of labor has been performed on the patented mine
within the year. The policy behind this provision as it relates
to mines is to tax the net proceeds from all mines and in
addition to encourage development of patented claims by
providing an exemption from the $500 assessment for labor
performed."'
Net proceeds from mines are determined in Nevada by
computing the gross yield and deducting the following costs:
actual extraction costs; transportation costs from the mine
to the place of reduction refining and sale; reduction, refining, and sale costs; cost of marketing and delivering the
product; cost of maintenance and repairs; depreciation not
to exceed 10 percent per year; fire and industrial insurance;
unemployment and social security taxes; cost of development
work; and royalties. The royalties paid shall be part of the
gross yield of the mine for determining the net proceeds
upon which a tax shall be levied against the person receiving
the royalty."'
The Nevada net proceeds tax is considered a personal
property tax for the same purpose that Wyoming's gross
production tax is considered a personal property tax, that
is to allow the state to tax minerals produced from federal
lands." 2
The Nevada approach is exceedingly simple since all
proceeds from mines are included and there is no enumeration
of certain minerals and no reference made to valuable deposits
as in Wyoming. Net proceeds from oil wells are also included
in the net
proceeds tax according to the Nevada attorney
13
general.
For the fiscal year ending June 30, 1967 the net proceeds from mines were $27.6 million or 1.70 percent of the
total assessed valuation of the state. Mill and mine improvements accounted for $22.8 million or 1.40 percent of the
total, while patented mining claims had an assessed valuation of $4.8 million or .3 percent of the total." 4 For fiscal
1965 the net proceeds tax on minerals in Nevada generated
110.
111.
112.
113.
114.

Goldfield Consol. Mines Co. v. State, 35 Nev. 178, 127 P. 77 (1912).
NEv. REV. STAT. § 362.120.
9 Op. NEv. ATT'Y GEN. (1940).
B939 Op. NEv. Ar'iY GEN. (1950).
[1966-1967] NEv. TAX COMM'N REP. 17.
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only $66,300."' Nevada oil production is less than 1,000 barrels per day and in 1966 the state produced only 307,000
barrels."' With the exception of some open pit copper mining, Nevada is not a major mineral producing state, and
taxes on minerals are not an important tax revenue source.
Nevada does not impose any additional production,
license, or severance type taxes.
New Mexico
The New Mexico Constitution contains no specific reference to taxation of minerals. Article 8 provides that all
property in the state shall be subject to uniform ad valorem
taxation. An attempt is made to impose mill levy maximums
for taxation, but numerous exceptions render them somewhat
meaningless. 1 '
For the purpose of assessment for the levy of the ad
valorem property tax, mineral properties are divided into
three classes: (1) mineral lands held in fee by private parties,
(2) severed mineral products held by possessory title under
the laws of the United States, and (3) severed mineral products held under lease or contract from land belonging to the
State or United States."'
All properties falling into class one are further classified as being productive or non-productive; productive being
defined as those properties operated for the value of the
product, with reasonable continuity, in accord with the posture of the market." 9 All productive properties may be
assessed on the market value of their average annual production less allowances for costs of production, preparation
and sale. 2 ' At the option of the producer, the average annual
production can be either an average for the preceding five
115. See BuEHLER, supra note 73, at 136.
116. See IPAA, supra note 58 at 51.
117. N.M. CONST. art. 8 § 2 imposes a four-fold limit on mill levies. First, the
basic levy for state purposes is not to exceed four mills; second, this can
be increased to ten mills for certain enumerated purposes; third, the total
levy on most classes of tangible real and personal property is twenty mills;
and fourth, the limit can be exceeded when approved by a majority of the
voters in an election.
118. N.M. STAT. ANN. § 72-6-7(2) (1961 Replac.).
119. N.M. STAT. ANN. § 72-6-7(3) (1961 Replac.).
120. N.M. STAT. ANN. § 72-6-7(6) (1961 Replac.), deductions are not allowed for
salaries paid those not actually engaged in the operation, or amounts paid
for improvements.
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years or simply the previous year's production. Valuation of
these productive class one properties also includes a reasonable reserve quantity which is determined and assigned by
the tax commission. 2 ' The commission then has the option
of using this type of net proceeds valuation for assessment
purposes, or it may determine the value of the mineral property through an in-place reserve valuation.'22
Non-productive properties are assessed by Commission
appraisal12 ' and productive properties whose value of production is less than actual cost of production may be assessed
on the same basis as non-productive properties at the discretion of the Commission. 2 Class two and class three properties are assessed on the basis of the market value of the
average annual production.
In all cases, the value of surface improvement and machinery is separately assessed and taxed on the full value
of this assessment.
New Mexico imposes a "severance" tax on all natural
resource products except oil, natural gas or liquid hydrocarbons which are taxed separately through a related tax.'2 5
The severance tax is levied on the gross value defined as
the sales value at the first marketable point after severance
or the posted field price at the point of production when such
a price exists or, in the case of processed mineral products,
the proceeds from the first sale after processing."' The
heaviest burden under this tax falls on potash, which is
taxed at two and one-half percent. Other rates include: copper--'/ 2 percent, uranium-1 percent, timber, coal, all other
nonmetallic minerals, and all other metals--l/ 8 percent.
In addition to the ad valorem property and severance
taxes on minerals, a "Resources Excise Tax" is levied on
the privilege of severing natural resources."' This particular
tax does not apply to all minerals since the statute specifically
exempts oil, natural gas, or liquid hydrocarbons from its
121.
122.
123.
124.
125.
126.
127.

N.M. STAT. ANN. § 72-6-7(7) (1961 Replac.).
Compare N.M. STAT. ANN. §§ 72-6-7(8), (9), (10) (1961 Replac.).
N.M. STAT. ANN. § 72-6-7(11) (1961 Replac.).
N.M. STAT. ANN. § 72-6-7(13) (1961 Replac.).
N.M. STAT. ANN. §§ 72-18-1 and 72-18-2 (1961 Replac.).
N.M. STAT. ANN. § 72-18-2(B) (1961 Replac.).
N.M. STAT. ANN. § 72-16A-20 (Supp. 1967).
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provisions.'2 8 The tax is levied at a rate of three quarters
of one percent on all minerals except potash, which is subjected to a three percent burden. Taxable value for the
purpose of this tax is the total value of money or other
consideration received after severance or the reasonable value
It is further provided that any
of any amount not sold.'
amounts not taxed by the above provisions which are severed
by one party from lands owned by another shall be subject
to a "service tax" on the same basis and at the same rate as
the Resources Excise Tax. 8 ° This tax has the same general
effect as the former sales tax on minerals which was repealed
and replaced by this section in 1967.'
Oil and gas producers. 8 2 are subject to four specific
production taxes: the ad valorem production tax, the conservation tax, the severance tax, and the emergency school
tax. These levies are in addition to the liability under the
general ad valorem property tax.
The ad valorem production tax is levied on the assessed
value of all oil, natural gas or other liquid hydrocarbon
products."8 3 Value for the purpose of this tax is the actual
price received for the production at the production unit site.
The taxable value is the gross value less deductions for, (1)
royalties due or paid the State or United States, (2) royalties
due or paid to any Indian tribe, Indian pueblo, an Indian
who is a ward of the United States, (3) reasonable transportation costs from the production unit to the first market,
and (4) fifty percent of the value after the first three deductions as an allowance for costs and amortization. After the
value of the properties is thus determined, the local taxing
district mill levy is applied to determine the actual tax due.
It is also provided that the state commission,' 8 4 may
determine the value in cases where, (1) the operator and
128. These minerals are subject to the emergency school tax discussed infra.
129. N.M. STAT. ANN. § 72-16A-22(I) (Supp. 1967).
130. N.M. STAT. ANN. § 72-16A-25 (Supp. 1967).
131. The practical effect was to increase the rate from one-half of one percent
to three quarters of one percent on all minerals subject to the tax except
the rate for potash which increased from two to three percent.
132. N.M. STAT. ANN. § 72-21-4(B) (1961 Replac.) makes anyone owning an
interest in production a producer and directly liable to the extent of his
interest for his share of the Emergency School Fund Tax. See also N.M.
STAT. ANN. §§ 72-19-4, 72-20-4, 72-22-4 (1961 Replae.) for related provisions
for other production taxes.
133. N.M. STAT. ANN. §§ 72-22-1 through 72-22-27 (1961 Replac. and 1967 Supp.).
134. N.M. STAT. ANN. § 72-22-6 (1961 Replac.).
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purchaser are affiliated, (2) the sale and purchase are not
arm's length transactions and (3) when the products are
severed from the production unit site without any value
determination. In all cases where the commission does make
the value determination, the determined value must be commensurate with the actual value received in the same field
or area.
The oil and gas conservation tax is a levy on the value,
defined as the actual price received at the production unit,
of all products severed and sold. 8' The rate of imposition
is fourteen one-hundredths of one percent of the taxable
value. Revenues raised by this tax go to administer the oil
and gas conservation commission.
An additional 21 percent severance tax is placed on the
taxable value of oil and gas production.1 8 6 Taxable value is
defined in much the same terms as it is for other taxes and
allows deductions for royalties and trucking to place of first
market. This is a companion tax to the severance tax on
other minerals discussed above.
The oil and gas emergency school tax imposes still another 2.55 percent tax on the privilege of engaging in the
business of severing oil and gas." 7 The taxable value under
this act is the market value of these severed products less
the exemptions granted under the provisions imposing the
severance and conservation taxes.
In summary, New Mexico has a very complicated statutory valuation procedure for mineral properties for the
purpose of assessment of general property taxes. For minerals other than oil and gas there is imposed in addition to
the property tax: (1) a severance tax at different rates for
different minerals, and (2) an excise tax which is 3/4 of 1
percent on all minerals except potash which is 3 percent.
Oil and gas producers pay the general property tax
plus: (1) an ad valorem production tax, (2) a 21/2 percent
severance tax, (3) a 2.55 percent "privilege" tax for the
Emergency School Fund, and (4) the usual small conservation tax.
135. N.M. STAT. ANN. §§ 72-20-1 through 72-20-26 (1961 Replac.).
136. N.M. STAT. ANN. § 72-19-4 (1961 Replac.).
137. N.M. STAT. ANN. §§ 72-21-1 through 72-21-25 (1961 Replac. and 1967 Supp.).
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The only quantitative data available on New Mexico is
from the 1966 Wyoming Tax Study which indicates that in
fiscal 1965, New Mexico collected $5.14 million from the ad
valorem oil and gas production tax, and $22.5 million from
the severance, privilege, and conservation taxes on all minerals. These figures apparently do not include general property taxes collected from mineral producers.
In this same period New Mexico derived 11.0 percent of
its total state and local tax revenue from the mineral industries, second only to Wyoming's 16.8 percent for the states
3
studied by Beuhler."'
New Mexico is a major mineral producing state, producing $813 million in minerals in 1966, of which oil and
gas accounted for $469 million, potash $109 million, and
copper $79 million.'39 It is arguable that New Mexico is a
case in point where high local and state taxes do not adversely
affect mineral exploration and production.
North Dakota
Article 11 of the North Dakota Constitution provides
for the uniform taxation of the assessed valuation of all taxable property in the state. The constitution makes no specific
reference to minerals or to their method of valuation for
taxation.
For ad valorem property taxes, real property includes
all mines, minerals, and quarries in and under the land
itself. 4 Specific provisions are made for the assessment of
severed mineral interest, and the assessed value of the mineral
property for the purposes of taxation is defined as the price
that the property would sell for at a fair voluntary sale for
cash. The actual tax levy, however, is based on fifty percent
of the assessed valuation, except when the tax being levied is
for the payment of a bonded or warranted indebtedness and
then the full and true value is used. 4 '
A tax on severed mineral estates of three cents per acre
without regard to the type of mineral, its quantity or value
138. See Buehler, supra note 73, at 136.
139. U.S. Bur. Mines, The Mineral Industry of New Mexico (1966).
preliminary sheet issued prior to Minerals Yearbook).
140. N.D. CENT. CODE § 57-02-04 (Supp. 1967).
141. N.D. CENT. CODE § 57-02-28 (1960).
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was held void for failure to abide by the constitutional requirements of uniformity and classification of property.'42
The ad valorem tax on mineral reserves is not important
to oil and gas production since North Dakota imposes a five
percent gross value tax on all such production and it is in
lieu of all ad valorem taxes imposed by the state, counties,
cities, towns, school districts, or other municipalities.'43 Gross
value is the sales price at the field or well head. All production facilities and equipment actually needed and utilized in
the production of oil and gas at the well site are also exempt
from the ad valorem tax under the statute. Drilling rigs,
gasoline extraction and absorption plants are specifically not
included in the exempted property.
No in lieu production taxes are provided for minerals
other than oil and gas. Consequently all other minerals and
apparently non-producing known reserves of oil and gas are
subject to the ad valorem tax, thus requiring a valuation of
the mineral reserve in-place.
North Dakota has also provided some rather unique
apportionment and uses for the oil and gas production or
severance tax."" One percent of the gross value of the production of each well goes to the state general fund. The next
two hundred thousand dollars annually collected in any
county is allocated seventy-five percent to that county and
twenty-five percent to the state general fund. The next two
hundred thousand dollars annually collected is divided equally
between the county and the state general fund, and any
amount collected above that is divided twenty-five percent
to the county and seventy-five percent to the state general
fund.
Furthermore the revenues allocated to the counties are
divided forty percent to the county road and bridge fund,
forty-five percent to the school districts within the county on
the basis of average daily attendance among the districts,
and the remaining fifteen percent is allocated among the
incorporated cities and towns on the basis of population. A
recent amendment to the statute allows the county commis142. Northwestern Improvement Co. v. State, 57 N.D. 1, 220 N.W. 436 (1928).
143. N.D. CENT. CODE § 57-51003 (1960).
144. N.D. CENT. CODE § 57-51-15 (1960).
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sioners to use part of the forty percent allocated to the road
and bridge fund for surface and sub-surface water reclamation projects.1 4
Under this approach, some degree of equalization may
be obtained and more of the tax revenue from production in
oil rich counties is funneled back to state government than
under the Wyoming tax structure. The mill levy is in essence
50 mills on all oil and gas production within the state with
no variation from county to county depending on the tax
needs of each county.
Oklahoma
Article 10 of the Oklahoma Constitution provides that
property taxes shall be uniform and assessment for taxation
is to be at fair cash value. Section 9 prohibits an ad valorem
property tax for state purposes and originally the constitution
limited the total ad valorem tax to 15 mills for all other
purposes.'4 6 The legislature is also given specific power to
levy and collect license, franchise, gross revenue, excise, income, inheritance, legacy and succession taxes.
Under this basic constitutional structure, Oklahoma imposed a gross production tax on minerals which in its original
form excepted coal from its coverage. This was held constitutional against a challenge that it violated the uniformity
provision of the constitution. " '
Oklahoma levies a gross production tax of 3/4 of one
percent on the gross value of all production of asphalt, ores
containing lead, zinc, jack, gold, silver and copper; while a
five percent gross production tax is imposed on oil and
natural gas.' 48 In 1955, Oklahoma added a five percent gross
production tax on uranium. The gross production tax is in
lieu of all taxes imposed by the state, counties, cities, towns,
school districts and other municipalties. Like North Dakota,
actual production facilities and equipment are also exempt
from the ad valorem tax by the payment of the gross production tax.
145. N.D. CENT. CODE § 57-51-15(3) (Supp. 1967).
146. Like New Mexico, this general 15 mill limitation has been rendered meaningless due to an almost continuous series of constitutional amendments
allowing mill levies for specific purposes.
147. In re Gross Production Tax of Wolverine Oil Co., 53 0kla. 24, 154 P. 362
(1916).
148. OKLA. STAT. ANN. tit. 68, § 1001 (1966).
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Oklahoma also provides a 7f32 of one cent per barrel
excise tax on oil and 2/100 per 1000 cubic feet excise tax on
natural gas, the proceeds from which go to the conservation
fund and the Interstate Oil Compact Fund of Oklahoma. 4 '
These two excise taxes are comparable to the Wyoming conservation tax.
Oklahoma perhaps more than any other state studied has
had a wealth of litigation on whether a state can levy either
a gross production tax or an excise tax on oil produced from
federal lands, specifically in Oklahoma Indian reservations.
The United States Supreme Court initially held both taxes
invalid when applied to production from Indian lands," ° and
then in a series of cases finally came to the conclusion that
such taxes were not immunized by the constitution and could
therefore be levied by the states. 5 '
An overriding issue in all these cases was the nature of
the gross production tax. The latest, but not necessarily the
final, judicial classification was pronounced rather emphatically by the Oklahoma Supreme Court when it stated,
"[W] ithout question the gross production tax levied by virtue
of [the statute] is a property tax levied in lieu of an ad
valorem tax." 52
Like North Dakota, Oklahoma provides for the disposi5
tion of gross production tax proceeds by statute."
Seventyeight percent of the monies collected from all minerals except
natural gas goes to the state revenue fund, ten percent goes
to the county highway fund, ten percent is divided among
the school districts within the county, and two percent goes
to the Oklahoma Tax Commission fund for administrative
purposes. Seventy-eight percent of the natural gas gross
production tax is earmarked to the Oklahoma Teachers'
Retirement Fund.
Some interesting comparisons can be made between the
tax burden on oil and gas production in Wyoming and
Oklahoma both of which levy a gross production tax, but
149. OKLA. STAT. ANN. tit. 68, § 1101 through 68-1103 (1966).
150. Jaybird Mining Co. v. Weir, 271 U.S. 609 (1926).
151. See in particular,Oklahoma Tax Comm'n v. Barnsdall Refineries, 296 U.S.
521 (1936) and Oklahoma Tax Comm'n v. Texas Co., 336 U.S. 342 (1949).
152. Atlantic Ref. Co. v. Oklahoma Tax Comm'n, 360 P.2d 826 (Okla. 1961).
153. OKLA. STAT. ANN. tit. 68, § 1004 (1966).
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which in Wyoming is tied to the local mill levy, while in
Oklahoma the tax is a uniform 5 percent of gross value
regardless of the local mill levy for ad valorem taxes.
The Oklahoma 5 percent gross production tax is equivalent to a 50 mill levy in Wyoming. Table III shows that the
average tax levy in Wyoming in 1967 was almost exactly 50
mills for oil and gas production. This indicates that current
taxes on mineral production in the two states are approximately equal. Oklahoma's excise tax on oil and gas did raise
$800,000 revenue in fiscal 1966-67 as compared to $97,000 in
Wyoming under a comparable tax. In either case however,
as previously pointed out, these revenues are earmarked for
the state oil and gas regulatory bodies and therefore do not
influence the revenue picture of the state, and in neither case
can they be considered a significant burden on the industry.
The average field price of oil in Oklahoma is $.35 per
barrel higher than in Wyoming ($2.91 v. $2.56) which is an
important consideration to the industry in deciding where to
invest in production. Oklahoma is a major oil producing
state, producing in total dollar value, nearly 2.7 times as much
as Wyoming in 1966,' and hence must be considered as a
competitive state if Wyoming is attempting to lure the oil
industry to accelerate production and exploration in the state.
At the present time the five percent Oklahoma gross production tax is approximately equal to the average gross products
tax levied on an ad valorem base in Wyoming. What effect
an additional tax on oil in Wyoming would have on this tax
must be given serious consideration.
South Dakota
The South Dakota Constitution in article 6 calls for the
usual uniform general property tax and no specific reference
is made to mineral taxation.
South Dakota provides for the assessment of all property
at its true and full value, but only sixty percent of this value
is considered as the taxable value. 55 In the case of mines
154. See IPAA, supra note 58, at 62. The total value of Oklahoma oil and gas
production in 1966 was $914 million, oil accounting for $743 million and
gas, $180 million. See Table III infra p. 586 for the Wyoming production
in 1966.
155. S.D. CoDE § 57.0334 (Supp. 1960).

https://scholarship.law.uwyo.edu/land_water/vol3/iss2/11

38

Roberts and Gordnier: Mineral Taxation: The Wyoming Problem as Compared with Other West

1968

WYOMING TAX PROPOSALS

and quarries the full and market value is the voluntary cash
sale price of the property. Mineral properties in South
Dakota are valued and assessed for property tax purposes
the same as any other property.
South Dakota's statutes also provide for a tax on the
value of any finished ore or other valuable mineral product
severed from and procured in the state.'
If the severing
party and the processing party are not the same, then the
amount each party owes shall be determined by the Revenue
Commissioner. In these instances, the Commissioner shall
cause the tax on the value at the time and place of production
to fall on the producer and the tax above this amount to
fall on the processor. Although it is not expressly dealt
with in the statute, it would appear that this formula would
conveniently be applied in cases where the refining occurred
out of state; the state of South Dakota being limited to revenue from the value at the time and place of production.'
The basic burden of this tax was two and one-half percent,
but this was changed effective March 9, 1967.5 Under the
amendment the tax rate is one percent of the value of the
article produced; with the provision that when the base price
of the mineral increases twenty-five percent above the price
of March 9, 1967, the rate shall increase to four percent.
However, the one percent tax will not be imposed between
July 1, 1968 and July 1, 1970 unless the four percent rate
applies.
As in the case of a majority of the states studied, South
Dakota realizes a minimal amount of revenue from mineral
production. The most recent reported figure shows that only
two-tenths of one percent of all state and local revenues are
from mineral taxation.' 5 South Dakota mineral production
in 1966 totaled $52.7 million with $21.2 million of this total
from gold mining in the Black Hills. 60 Oil and gas production
was limited to 29 wells that produced $479,000 worth of oil.'
156. S.D. CODE §§ 57.3901 and 57.3702 (Supp. 1960).
157. S.D. CODE § 57.3702 (Supp. 1960) requires that these levies are due and
payable before sale, removal from the place of production or before removal
from the state.
158. Ch. 331, S.B. 30, [1967] S.D. Laws enacted as an amended form of S.D.
CODE § 57.3702 (Supp. 1960).
159. See Buehler, supra note 73, at 136.
160. U.S. Bur. Mines, The Mineral Industry of South Dakota (1966) (looseleaf
preliminary sheet issued prior to Minerals Yearbook).
161. See IPAA, esupra note 58, at 66.
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Utah
Article 13 of the Utah Constitution provides in broad
terms for the assessment and taxation of all tangible property. The provision relating directly to minerals provides
in part that metalliferous mines and mining claims shall be
assessed as provided by the legislature, which shall include a
$5 per acre assessment which could not be changed until
JanuaLy 1, 1935, and which has not yet been changed."6 2 In
addition all other mines, mining claims, and valuable mineral
deposits, including lands containing coal and hydrocarbons,
plus machinery and surface improvements, plus the surface
of all mines and mining claims that are used for other than
mining purposes shall be assessed as other tangible property.
Utah has distinguished for purposes of taxation metalliferous mines and other types of mineral production. In the
case of metalliferous minerals, the mine or claim is assessed
at $5 per acre plus an amount which is equal to twice the
average net annual proceeds of either the three preceding
years or the number of years the mine has been operating,
The statute also provides an exception
whichever is less.'
which eliminates the valuation of the net annual proceeds
in the year if there were no gross proceeds in the preceding
year. This exception was adopted as an amendment to the
basic statute in 1963 and from that date until 1967 applied
only to uranium and vanadium mines, but was expanded to
include all metalliferous mines in 1967.
Net annual proceeds of a metalliferous mine are defined
as the gross proceeds realized from the sale or conversion
into money or its equivalent of all ores extracted from the
mine less certain itemized deductions.' The tax commission
is also given the authority to set the fair cash value of the
gross proceeds when the ore is sold between a parent and
subsidiary or in some other related transaction. Deductions
allowed include: labor, tools, appliances, supplies; technical
and administrative salaries; actual costs of machinery, buildings, structures and other improvements and their installation; the actual costs of reduction works and mills and
improvements in the operation during the year in which the
162. UTAH CONST. art. 13, § 4.
163. UTAH CODE ANN. § 59-5-57 (Supp. 1967).
164. UTAH CODE ANN. § 59-5-58 (Supp. 1967).
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money was expended; reasonable ore transportation costs;
charges for sampling, assaying, reducing, and smelting the
ore; state and local taxes paid and compensation insurance.
These deductions are basically the same as those provided
for by other states employing the net proceeds approach to
mineral taxation, except for some minor differences with
respect to depreciation and insurance other than workmen's
compensation which other states, including Montana, allow
as a deduction.
Mining companies in Utah contribute approximately 11
percent of the total ad valorem taxes collected."6 5
The State code also provides that all other mines and
mining claims (other than metalliferous) and other valuable
mineral deposits, including coal and hydrocarbons shall be
assessed at thirty percent of their reasonable fair cash value."' 6
Because of this language it is necessary in Utah to
yaluate in-place mineral reserves which would include not
only a quantitative valuation of reserves in-place, but also
the fair cash value of the deposit. This type of assessment
is precluded in Wyoming by its constitution. Oil and gas
companies contribute only about two percent of the total ad
valorem taxes collected in Utah, including taxes collected for
personal property of these companies.'
However to place
the tax in the proper perspective, the total value of Utah's
oil and gas production in 1966 was 70.6 million dollars, or
slightly more than one-fifth of Wyoming's. 6 8
It is also specifically provided that there shall be separate
assessment and taxation of severed mineral estates as well
as assessment and taxation of the surface of mines and mining
claims if they are used for purposes other than mining.'69
Utah's severance tax is classified as an occupation tax.""0
In the case of metalliferous ores or metals sold, the tax is
one percent of gross value of the ore or metal sold after
allowing for deductions for treatment charges, refining, samp165. Letter from R. H. Cooper, Mine Appraisal Engineer, Utah Tax Comm'n
to Lawrence H. Averill, Faculty Editor, Land & Water L. Rev., Feb. 23, 1968.
166. UTAH CODE ANN. § 59-5-57 (Supp. 1967).
167. See supra note 165.
168. See IPAA, supra note 58, at 74.
169. UTAH CODE ANN. § 59-5-57 (Supp. 1967).
170. UTAH CODE ANN. § 59-5-67 (Supp. 1967).
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ling and assaying, and transportation from the mine to the
purchaser. Uranium and other fissionable minerals are also
included and the sale is the delivery of the ore to the Atomic
Energy Comnimission. An annual $50,000 exemption is provided for each mine.
The same statute provides a two percent occupation tax
on the value at the well of oil, gas and other hydrocarbons
produced, saved, and sold or transported from the oil or gas
field where produced. The only deduction provided for in
the case of oil and gas is royalties paid to tax-exempt interests
(federal and state royalties primarily). The $50,000 annual
exemption is applied to each field, which is defined as one
or more wells within an oil and/or gas structure, whether
containing one or more producing zones.1"1 The single exemption must be prorated among the various interest owners of
the field in proportion to their respective interests in the
production, including royalty interest, working interest, production payments, or any other interest.
The occupation or severance tax amounted to 3.1 million
dollars in fiscal 1965.172 As stated above, the total mineral
industries account for approximately 13 percent of the total
ad valorem taxes collected by Utah.
Summary of State Comparative Study
The comparative study can best be summarized by reference to the two tables that follow. These tables illustrate:
(1) the methods used by various states to assess producing
mineral properties for general property tax purposes, or as
substitutes for property taxes; and (2) additional taxes on
minerals which are based on production and categorized as
production taxes.
Note that Wyoming is the only state studied that exclusively uses the gross production assessment method in lieu
of property taxes, and then ties that value back into a general
property tax mill levy rate. The North Dakota and Oklahoma
methods of imposing a uniform tax based on a percentage of
gross production value regardless of local mill levies are
171. UTAH CODE ANN. § 59-5-66e (Replac. 1963).
172. See Buehler, eupra note 73, at 186.
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unique, and have merit in that they should accomplish a
degree of statewide equalization.
In those states that use the in-place reserve or the fair
market value of mineral property assessment method, the
percentage of the value that is used for assessment purposes
is indicated for those states that, either through statute or
through administrative regulation, apply a percentage. For
those states where no percentage is indicated, the authors
were unable to obtain a figure from that state's tax commission.
Both property taxes and production taxes must be considered together for any state, since it is rather meaningless
to compare production taxes between states without also
attempting to compare property tax valuation methods and
levies.
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TABLE I
OIL AND GAS PRODUCTION

(excluding conservation taxes)

State

Wyoming
Arizona
Colorado

Basis of assessment for
purposes of general
property tax

1
1
3

Idaho
Kansas
Montana

Nebraska
Nevada
New Mexico

North Dakota
Oklahoma
South Dakota
Utah

3
2

35% of 3
2
either 2 or 3, at option
of tax commission
4
4
60% of 3
30% of 3

Additional Taxes
Based on production

none
1% privilege
2-5% graduated income tax with full
credit for property
taxes
3% privilege on
net proceeds
none
Oil-2-21/2% license
Gas-l 2 cent/MCF
license
2% severance
none
ad valorem production
2 % severance
2.55% privilege
none
none
none
2% occupation with
$50,000 annual exemption per field

NOTE-The numbering system used in column two is explained following Table
II, in ra.
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TABLE II
MINERAL PRODUCTION OTHER THAN OIL AND GAS

(excluding conservation taxes)
State

Wyoming
Arizona
Colorado

Basis of asssesment for
purposes of general
property tax

1
60% of 3
25 % of 1 or all of 2,
whichever is greater

Idaho

2

Montana

2

Nebraska
Nevada
New Mexico

25% of 3
2
either 2 or 3 at option
of tax commission

North Dakota
Oklahoma
South Dakota

Utah

NOTE: Key to Column 2:

50% of 3
5
60% of 3

twice 2

Additional Taxes
Based on production

none
1% privilege
Coal-$10-$50/year
mine license; 7/10 of
$.01/ton license;
Other non-hydrocarbons-none
3% privilege on
net proceeds
metals-/ 2-l-1/
4 ,%
grad. license; coal$.05/ton over 50,000
tons; minor taxes on
lesser minerals
none
none
Potash-2/ 2 % sev.
3% excise
Uranium- 9% sev.
3/4% excise
Others--/ 8 % sev.
34 % excise
none
none
1% privilege which
is suspended until
7/70 unless mineral
price increases more
than 25% and then
rate is 4%
1% occupation with
$50,000 exemption
per mine.

1-value of gross production
2-value of net proceeds
8---value of in-place mineral reserve
4-tax is 5% of value of gross production
5--tax is %% of value of gross production, except
uranium which is 5%.
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CONCLUSIONS

It seems clear from the information compiled and discussed in this article that there are generally no legal problems involved in imposing production or severance taxes on
minerals in addition to existing ad valorem taxes. Specifically
in Wyoming, the legality of a properly drafted severance
tax would be upheld even though the basis for assessment
for property taxation of minerals is also determined by value
at severance. Moreover, based on the legislative experience
of other states, there is little doubt that a severance tax on
selected minerals such as oil and gas would be constitutional.
However, any attempt to tax only minerals being exported
from the state before refining would fail under the commerce
clause of the federal constitution.
The real problems behind the imposition of a severance
or production tax are political and economic. Any discussion
of political determination would be speculation of the highest
degree and is clearly beyond the scope of this article. Moreover, while a complete discussion of the various parameters
which must be considered for a sound determination of the
economic question is not possible, certain variables are
apparent and will be mentioned.
First, it must be recognized that mineral extraction as
a whole, and oil and gas production specifically, is both a
major industry and a major source of tax revenue for Wyoming. 7 ' This is not as true in any other state studied except
New Mexico. Second, while it is the general opinion that
Wyoming presently has a more favorable tax climate for
mineral producers than most of the other states studied, the
study suggests that the climate is in reality not significantly
more favorable; in short the burden Wyoming places on
minerals is about the same burden which other states place
on minerals, with the exception of New Mexico. This is
because in most of the states studied that impose a severance
173. See Schwer, Wyoming's Trona Industry: Its Economic Significance, WYO.
TaADE WirNs, no. 43, Sept.-Dec. 1967, at 21, for a detailed discussion of
the economic importance of one mineral extraction industry to the state.
Of more general interest is a table (at 25) prepared by the author from
U.S. Commerce Dep't statistics showing that 10.6 percent of the civilian
income received by persons employed in Wyoming comes from the mining
(apparently including oil and gas) industry. This compares to a national
average of 1.2 percent, and Montana-4.2 percent, Idaho--1.9 percent, Colorado-2.5 percent, Utah-4.8 percent.

https://scholarship.law.uwyo.edu/land_water/vol3/iss2/11

46

Roberts and Gordnier: Mineral Taxation: The Wyoming Problem as Compared with Other West

1968

WYohING TAX

PROPOSALS

type tax, the method of assessment for property tax purposes
can impose less of a burden than does Wyoming's gross
production tax. For example the Montana, Idaho and Utah
severance taxes are levied in conjunction with a property tax
based only on net proceeds of mineral production. Futhermore, Wyoming is the only state that uses the gross products
method of assessment for all mineral production. The relative
tax climate of various western states must be taken into
account before deciding on the desirability of additional taxation of minerals since the tax structure of a state is one of
the many factors weighed by potential mineral producers.
Third, many of Wyoming's minerals are contained in low
grade deposits. This is especially true for minerals such as
phosphate, coal, iron ore, and to some extent, oil."' Fourth,
costs of producing, transporting and marketing minerals in
Wyoming are generally greater than in many other mineral
174.

U.S. BuR. MINES, MINERALS YEARBOOK, vols. I-I (1966). For example, the
average value of bituminous and lignite coal produced in the U.S. in 1966
was $4.54 per ton, and in Wyoming $3.23 per ton. (see pages 628 and 629).
Other states include Colorado-$4.99; Montana-bituminous-$7.10, lignite
New Mexico-$3.31; North Dakota-$1.97; Utah-$5.77. The
-$1.96;
values are f.o.b. mine.
The value of crude petroleum at the well head averaged $2.88 per barrel
in the U.S. in 1966. (page 851). Representative major oil producing states
include: Wyoming-$2.56, Colorado-$2.91, Kansas--$2.95, Louisiana$3.11, Montana- $2.44, New Mexico--2.84, North Dakota-$2.55, Oklahoma
-$2.91, Texas-$2.97, Utah-$2.64.
Important in the context of low grade mineral deposits is a recent
U.S. Bureau of Mines survey of heavy crude oil reserves of the U.S. (U.S.
Bur. Mines IC 8352, Heavy Crude Oil (1967)). For purposes of the survey
heavy crude oil is defined as crude having an API gravity of 250 or less.
In 1965, 14 percent of the oil produced in the U.S. was heavy crude, while
for the period from 1962-66, 33 percent of Wyoming's production was heavy
crude. (id. at 8 and 53). The significance of this as a low grade mineral
deposit is that heavy crude due to its low viscosity and other unfavorable
physical characteristics is more expensive to produce and less valuable to
a refinery than lighter crudes.
The Bureau of Mines estimates that Wyoming has 5,280 million barrels
of heavy crude oil reserves, primarily in the Big Horn Basin, (Id. at 7 and
52) which ranks the state fourth behind only California, Texas, and
Louisiana. The report recognizes that most of these reserves are not
presently economical and improved technology such as steam injection into
the reservoir to make the oil more mobile will be required before the full
production potential of these reserves can be realized.
Related to rate of production is the percentage of oil in-place that can
be economically recovered. In those heavy crude reservoirs presently being
produced recovery usually does not exceed 10 percent of the oil in-place
which means that 90 percent of the oil in the ground must await improved
recovery mechanisms before it can be produced.
The magnitude of these reserves can be better appreciated by comparison with the IOC reserve figures shown infra note 176. The heavy
oil reserve in Wyoming is over four times the total crude oil reserve that
can be recovered economically by present production methods.
Economics provide the key for heavy crude oil production and the
effect of increased taxation in this context should and must be given
serious consideration.
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producing states. For example, as shown by the following
pipeline tariff rates for crude petroleum from various origins
to Chicago, Wyoming crude is at a competitive transportation
disadvantage compared to crude produced in the southwest.1 7
Pipeline tariff per barrel
Origin
$.29-.31
West Texas
.22
Oklahoma
.33
Eastern Wyoming
Bearing these factors in mind, minerals will be divided
into two categories for discussion-(1) oil and gas, and (2)
all others.
There are two primary activities of the oil and gas industry that vitally affect Wyoming's economy and tax revenues,
exploration and production. Refining and marketing are less
significant and are not the type of activities that can be
either stimulated or eliminated through reasonable taxation.
This statement is not intended to minimize the fact that Mobil
Oil Company recently closed its Casper refinery, but only to
point out that taxation or lack of it was not a major factor
in the economic considerations which led to that decision.
It can be said with reasonable certainty that a moderate
severance tax will not have an immediate effect on oil production in Wyoming. Existing fields will be developed and
produced and additional taxation of production will have only
a limited initial effect. However, the possible consequences
may be felt in the future when decisions must be made concerning possible secondary or even tertiary recovery projects
on individual properties. At this point additional taxation
becomes an added cost item and will be taken into consideration in determining whether the large capital expenditure
required for most such projects can be justified on the basis
of projected return or whether this capital could be more
advantageously invested elsewhere. For those producing properties already under stimulation, which in Wyoming is nearly
two-thirds of the production,' additional taxation will also
be a factor in determining when to terminate the project.
175. Id. at 839.
176. See U.S. Bur. Mines, IC 8362, Depth and Producing Rate Classification of
Oil Reservoirs in the 14 Principal Oil-Producing States 5 and 12 (1967).
This circular categorizes oil producing reservoirs in the major oil producing
states and distinguishes between primary and stimulated production. Stimulated production is defined as that oil produced after injection of any
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Perhaps more important to the future of Wyoming is
the effect that severance taxes would possibly have on oil
and gas exploration. Diligent successful exploration is of
necessity the bulwark of the industry. The importance of
accelerated exploration in Wyoming becomes especially significant when it is recognized that the state's proven recoverable oil reserves have been decreasing steadily since 1961
The
and in 1966 were less than in any year since 1953.'
primary reasons for this decline are twofold: (1) domestic
exploratory drilling is declining in favor of foreign exploration, and (2) major oil fields are becoming harder to find
with the result that more dry holes are required before a
significant discovery is made.
There are a multitude of factors that determine where
an oil company will spend its exploration dollars. Geologically, Wyoming is still a very attractive state in which to
explore for oil and gas as none of the major sedimentary
basins have been fully explored. For example, the Bell Creek
discovery in southeastern Montana in late 1967, triggered a
great increase in exploratory drilling in the Powder River
Basin of Montana and Wyoming. While Bell Creek type
discoveries are the best stimulant to oil exploration, they are
the exception and cannot be relied on to sustain "wildcating."
In the overall picture, taxation in the context of a limit on the
-return on the dollar invested enters the picture and greatly
increased taxation could further decelerate exploration.
These observations concerning the oil and gas industry
in Wyoming are intended neither to convey the impression
that the industry is on its "last legs," nor to be interpreted
as statements made by alarmists designed to muddle and disfluid including steam, water, air, or gas. This is generally done after the
peak primary production rate has been reached and production is declining.
Stimulated recovery for the 14 states in 1965 was 57.9 percent of total oil
produced; while in Wyoming it was 65.8 percent.
177. INTERSTATE OIL COMPACT COMM'N, OIL AND GAS COMPACT BuLL., vol. XXVI,
no. 2, at 64 (1967).
Total Recoverable Liquid Hydrocarbon
Reserves in Wyoming
Millions of barrels
Year
Millions of barrels
Year
1,476
1960
1,122
1953
1,523
1961
1,330
1954
1,481
1962
1,354
1955
1,398
1963
1,424
1956
1,354
1964
1,417
1957
1,297
1965
1,471
1958
1,263
1966
1,460
1959
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tort the overall picture. Rather the statistics do point out
that while the oil and gas industry in Wyoming is still
generally a highly profitable business, there are serious economic and technological problems with which the industry
must cope in order to maintain and expand the present rate
of exploration and development. Caution then becomes the
key word in so far as additional taxation is concerned, and
a careful weighing of the need for immediate new tax revenues
versus the possible deterent effect these taxes would have on
future development of the oil and gas industry in the state
must be made.
Mineral extraction other than oil and gas are presently
less important industries and sources of tax revenue. They
do have the potential for development which would make
them major revenue sources, but realization of this potential
is highly dependent upon the cost/return ratios which presently exist. It is arguable and, in fact as certain industry
and governmental sources have indicated to the authors,
probable that the addition of a substantial severance tax
burden would be sufficient to reduce this ratio to a point
at which the development would not take place, or at least
be delayed.
Coal is a prime example, and in this context the importance of the fact that Wyoming is a low grade mineral state
must be re-emphasized. It is common knowledge that Wyoming has vast coal reserves; but, the quality of these deposits
is quite another matter.' 8 Coal in the ground is of no value
to the economy of the state and is not a tax revenue source.
Coal only becomes important when it can be mined and used
as a source of energy either in the form of coal, or for steamcoal electricity generation, or converted into liquid hydrocarbons. Wyoming has future potential in all of these uses;
however, as previously pointed out the cost/return ratio is
delicate and in the legislature's search for additional tax
revenue caution should be exercised.
Trona is another example, especially in Sweetwater
County. Although the trona deposits were discovered in 1938,
it was not until 1947 that development was begun, and not
until the late 1950's that trona production on a large scale
178. See supra note 174 as it relates to coal.
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commenced.'" While there are several reasons for the delay
in development, one of the most important was the inability
of Wyoming trona to compete in the Eastern market areas
with synthetic production. Developments in mining and transportation were responsible for closing the gap thus making
this Wyoming natural resource industry a reality.
The industry is now faced with a new competitor in caustic soda which is produced as a by-product of chlorine. 80 In
this process, the primary product of interest is chlorine, and
since the demand for chlorine exceeds the need for caustic
soda, the current trend in that industry is to convert the
excess caustic soda into soda ash and thus be in direct competition with Wyoming's trona which is also refined into soda
ash. Future trona development in this state will depend on
the ability of soda ash producers to compete with both caustic
soda and existing synthetic soda ash producers. This becomes
purely and simply a matter of economics, and although increased taxation through a severance tax may not destroy
the industry, it could easily retard development and eliminate
some future expansion.
From these examples, it can logically be concluded that
the imposition of a severance tax on minerals other than oil
and gas could possibly have the effect of delaying for Wyoming the needed benefits of increased development of these
minerals.
Finally, while the politically expedient thing to do in a
tax crisis, such as Wyoming finds itself, may be to look
toward the mineral industry to pay the added cost of government, caution is in order since the goose that lays the golden
eggs may not always be fertile.
Donald K. Roberts
John A. Gordnior

179. See Schwer supra note 173.
180. See id. at 82-36.
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